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competition, employment, lnves1men1, 
productivity, lnnovolion, or the ability of 
United SI.ties-based en1arprise• lO 
compete wilh foreign-bused enterprises 
in domestic or export markets. 

A Finding of No Significant Impact 
with respect 10 the en,lronmenl has 
been made in accordance with I IUD 
resula lions In 24 Cr1t Part 50, which 
implement section 102{2)[C) of the 
National Environmental Policy Acl or 
1969, 42 u,s.c. 4332. The Finding or No 
Significant Impact Is ovailable for publlc 
Inspection during regular business hours 
al the Ollice or the Rules Docket Clerk. 
Office of the General Counsel, Room 
10276, Department of Housing and 
Urban Development, 451 Seventh Street. 
SW .. Washington. D.C. 20410. 

Under the l\egulolory Flexibility Act 
[5 U.S.C. 60S(bl], the undersigned hereby 
cerunes thal this rule would 001 have a 
•IRJltflcanl economic impact on a 
substanliel number of small entities, 
because the acope of revised reporting 
requirements contolned in the rule Is 
extremely limited. 

The infonnalion collecrion 
requirement contained In this rule was 
submitted to the Ofnoe of Management 
and Budget for approval under the 
provisions or the Paperwork Reducllun 
Acl of 1900 (44 U.S.C. 3S01--3520) end 
hos been assigned 0MB Control Number 
2502--0041. 

This Rule is listed as Item number 68 
~-84) In the Deporlmen1'1 
Semiannual Agenda orRegulatfons 
published on April 29. 1985 (50 FR 
17288), under Executive Order 12291 and 
the Regulatory Flcxlbilily Acl. 

The Catalog or Federol Domestic 
Assistance program numbers are 14,103, 
H.112. 14 ns. 14,110, t4.123, 14,124, 
14,125, 14,126, 14.127, 14,128. 14.129. 
14.134, 14,135. 14.137, 14.138. 14,139, 
14.151, 14.154 and 14,155, 

List of Subjects in Z4 CFR Part 207 
Mortgage Insurance. 

PA!IT 207-{AMENDEDJ 

Ar.cordingly, 24 CFR Port 207 is 
propokd to be amended as follows: 

1. The Authority C!tallon ror 24 CFR 
Part 207 would continue to read •• 
follows: 

/\ulhorily: Seca. W. 21 I, N•honal Houalns 
Act 112 U.S.C. t713, 1715b); S..c. 7(d). 
Oep•rtment of Housing ond Urban 
Oeselopnttnt Act 1•2 U.S.C. 3535(d)I. 

2. Section 207.Z56(a) would be revised 
lo read as follows: 

§ 207.256 Notice. 
(e) If lhe default as defined In 

f 207.255, Is not cured by close of 
business of the 161h day after such 

dc,foull occurs. tho mortgagee shall 
lmmediolely notify the Commissioner In 
wrlllng of such defeuh. At the end of the 
30-duy grace p;,r lod, the mortgagc>e shall 
mo with the Commissioner, on e form 
approved by the Commiuioner. Its 
formal notice of defuult. Unless walve.d 
by the Commissioner, the mortgagee 
must continue lo subrnll this notice 
monthly until (1) the defaull b .. been 
cured; (2) the mortgagee has acquired 
Ulle lo the property; or (3) the Insurance 
contract has been torminoled, 

(Approved by the omco ofManosemen1 and 
Budget und•r 0MB cenlrol numbor 2402-
0011) 

Dated: luiy 18. 1985. 
Janel Hale, 
llctfng 1bri1tan1 Srcl't/lory for Housing­
tkputy Federo.l Hot1sing Commi11loner. 
(FR Doc. 8$-111857 Flied 8-8-&; 8.'45 am) 
IHJJHO COOi 42t0-.J7--M 

COUNCIL ON ENVIRONMENTAL 
QUALITY 

40 Cfff Part 1502 

National Environmental Polley Act 
RegutatlOna 

AGEHC:Y: Executive Office of the 
President, CEQ. 
ACTIOH: Proposed amendment 10 40 CFR 
1502.22. 

SUMMARY: In 1978. the Council on 
Environmental Quallly (CEQ) Issued 
bindlng regulellons lo implement the 
procedure! provisions of the Notional 
Envlronmenlol Policy Acl [NEPA). The 
reguletions address the odrninlstration 
of the environmental assessment 
process for actions undertaken by all 
federal agencies. Since 1978. CEQ has 
continued ila overaighl of the regulellons 
by, among other things, maintaining 
active monlloring or lhe lmplemenlation 
of lhe reguletions in the federal 
agencies, reviewing the lnterprelallons 
of the regulotlons by the federal courlJI, 
asking for public comment on method, 
or Improving the effectiveness or the 
regulations, holding public rneellngs. 
and issuing guidance documents 
interpreting verious aspects of the 
regulations. During the past two years, 
CEQ has paid particular atlention 10 one 
of the regulollons [40 CFR 1502.22) 
which. emong other things, requires 
federal Q8encle1 10 include a "worst 
case anelysls" In an environmental 
Impact statement if there Is incomplete 
or unevaileble infonnelion relevant to 
significant adverse impacts. CEQ u 
concerned that the requirement lo 
prepare e "worst case enalyals" In 

cert•ln circumstances has been the 
impetus for judlclel decisions which 
require federal agencies lo go beyond 
the "rule of reason" In their analysis of 
potentially severe Impacts. After an 
intensive revie'-" or the •1worat case 
analya!a" issue, including publlcallon of 
an Advance NoUce or Proposed 
Rulemaldng asking for comment on the 
entire regulation which addreues 
"incomplole or unavailable infonnollon· 
In nn environmental Impact stutemenl, 
CEQ has voled to amend the regulation. 
The proposed amendmenl requires the 
agencies (1) 10 affirmatively disclos• lhe 
Caci !hot lnfonnation important to 
eveluaUns slgn!llcant edvarse elfecls on 
the human environment fa missing; (2) lo 
explain tha relevence of lhe missing 
infonne\lon; (3) to summarize tho 
existing credible scientific evidence 
which is relevant 10 the agency's 
evaluation or the slgnlficont adverse 
lmpoc11 on the human envlronmenlt and 
(4) lo evaluate tho I evidence. The 
proposed amendment elao specifies that 
!he impacts to be evaluated Include low 
probabUlly/cat,utrophlc consequences, 
when the analysis is based on credible 
scientific support end nol on pure 
conjeclure. and Is within the rule or 
reason. These requirements ere 
proposed es e aubsUtute for "woret ca•• 
analysis". The proposed amend men I 
also rewords ond clarifies the other 
portions or the regulollon. 

Upon promulgallon of this proposed 
amendment, conforming guidance will 
be provided in place of the Council's 
existing guidance on this regulation, 
Question 20 or Forty Most Asked 
Questi0/1$ Concerning CEQ's Nolionol 
Environmonllll Policy Act Regulations, 
40 FR 18032 (1981), 
OAT£: Comments musl be received by 
September 23. 1985. All comments 
received will be available for public 
Inspection el CEQ. 
ADDRESS: Comments ehould be sent lo 
Dinah Beor, Cenerol Counsel, Councn 
on Environmental Quelity, 722 Jackson 
Place NW,, Washington. D.C. 20000. 
FOR FURTHER INFORMATION CONTACT: 
Dinah Bear, General Counsel, Council 
on Environmental Quality (add.re•• 
same as above), 202-395-6754, 
SUPPLEMENTARY INFORMATION! 

Executive Order 12291 

Under Executive Ordor 12291, CF..Q 
must Judge whether a regulallon Is major 
and. therefore, whether o Regulatory . 
lmpocl Analysis musl be prepared. This 
regulation doea not satisfy any of lh• 
crit•rla specified In section l(b) of !he 
Executive Order and. as such, does nol 
constitute a major rulemaking. /Is 
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competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises 
in domestic or export markets.

A Finding of No Significant Impact 
with respect to the environment has
been made in accordance with HUD 
regulations in 24 CFR Part 50, which
implement section 102(2)(C) of the 
National Environmental Policy Act of
1969,42  U .S.C.  4332. The Finding of  No
Significant Impact is available for public
inspection during regular business hours 
at the Office of the Rules Docket Clerk,
Office of the General Counsel, Room ,
1Q276, Department of Housing and
Urban Development, 451 Seventh Street,
SW ., Washington, D.C. 20410. 

Under the Regulatory Flexibility Act
(5 U .S.C. 605(b)), the undersigned hereby
certifies that this rule would pot have a 
significant economic impact on a
substantial nuihber of small entities, 
because thé scope of revised reporting 
requirements contained in the rule is 
extremely limited,

The information collection 
requirement contained in this rule was
submitted to the Office of Management
and Budget for approval under the 
provisions of thé Paperwork Reduction
Act of Ï980 (44 U .S.C. 3501-3520) and
has been assigned OMB Control Number
2502-0041. 

This Rule is listed as item number 68 
(H-4-84) in the Department’s 
Semiannual Agenda of Regulations
published on April 29,1985 {50 FR
17286), under Executive Order 12291 and
the Regulatory Flexibility Act.

The Catalog of Federal Domestic 
Assistance program numbers are 14.103,
14.112,14.115,14.116,14.123,14.124,
14.125,14.126,14.127,14.128,14.129,
14.134,14.135,14.137,14.138,14.139,
14.151,14.154 and 14.155. 
List of Subjects in 24 CFR Part 207 

Mortgage insurance. 

PART 207— [AMENDED] 

Accordingly, 24 CFR Part 207 is
proposed to be amended as follows:

1. The Authority Citation for 24 CFR
Part 207 would continue to read as 
follows: 

Authority: Secs. 207, 211, National Housing 
Act (12 U .S.C . 1713,1715b); Sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U .S.C . 3535(d)). 

2. Section 207.256(a) would be revised 
to read as follows: 

§ 207.256 Notice. 
(a) If the default, as defined in

§ 207.255, is not cured by close of 
business of  the  16th day after  such  

default occurs, the mortgagee shall
immediately notify the Commissioner in
writing of such default. At the end of the 
30-day grace period, the mortgagee shall
file with the Commissioner, on a form
approved by the Commissioner, its 
formal notice of default. Unless waived 
by the Commissioner, the mortgagee 
must continue to submit this notice 
monthly until (1) the default has been
cured; (2) the mortgagee has acquired
title to the property; or (3) the insurance
contract has been terminated. 
A  *  *  *  * 
(Approved by the Office of Management and 
Budget under OMB control number 2502— 
0041) 

Dated: July 16,1985.
Janet Hale, 
Acting Assistant Secretary fo r Housing— 
Deputy Federal Housing Commissioner. 
(FR Doc. 85-18957 Filed 8-8-85; 8:45 am) 
BILLING CODE 4210-27-M 

COUNCIL ON ENVIRONMENTAL 
QUALITY 

40 CFR Part 1502 

National Environmental Policy Act 
Regulations 

a g  e n  c  y : Executive Office of the 
President, CEQ. 
a c t i o  n : Proposed amendment to 40 CFR 
1502.22. _______________  . 

SUMMARY: In 1978, the Council on 
Environmental Quality (CEQ) issued
binding regulations to implement the
procedural provisions of the National 
Environmental Policy Act (NEPA). The 
regulations address the administration 
of the environmental assessment 
process for actions undertaken by all 
federal agencies. Since 1978, CEQ has 
continued its oversight of the regulations 
by, among other things, maintaining
active monitoring of the implementation 
of the regulations in the federal 
agencies, reviewing the interpretations
of the regulations by the federal courts, 
asking for public comment on methods 
of improving the effectiveness of the 
regulations, holding public meetings,
and issuing guidance documents 
interpreting various aspects of the 
regulations. During the past two years, 
CEQ has paid particular attention to one 
of the regulations (40 CFR 1502.22) 
which, among other things, requires 
federal agencies to include a ‘‘worst 
case analysis” in an environmental 
impact statement if there is incomplete 
or unavailable information relevant to 
significant adverse impacts. CEQ is
concerned that the requirement to 
prepare a “worst case analysis” in 

certain circumstances has been the 
impetus for judicial decisions which
require federal agencies to go beyond 
the “rule of reason” in their analysis of
potentially severe impacts. After an
intensive review of the “worst case 
analysis” issue, including publication of
an Advance Notice of Proposed 
Rulemaking asking for comment on the
entire regulation which addresses
“incomplete or unavailable information”
in an environmental impact statement, 
CEQ  has  voted  to amend the  regulation.
The proposed amendment requires the
agencies (1) to affirmatively disclose the
fact that information important to
evaluating significant adverse effects on
the human environment is missing; (2) to
explain the relevance of the missing
information; (3) to summarize the
existing credible scientific evidence
which is relevant to the agency’s 
évaluation of the significant adverse
impacts on the human environment; and
(4) to evaluate that evidence. The 
proposed amendment also specifies that
the impacts to be evaluated include low
probability/catastrophic consequences,
when the analysis is based on credible
scientific support and not on pure
conjecture, and is within the rule of 
reason. These requirements are
proposed as a substitute for “worst case 
analysis” . The proposed amendment
also rewords and clarifies the other 
portions of the regulation.

Upon promulgation of this proposed
amendment, conforming guidance will
be provided in place of the Council’s
existing guidance on this regulation, 
Question 20 of Forty Most Asked
Questions Concerning CEQ ’s National 
Environmental Policy Act Regulations,
40 FR 18032 (1981). 
D A TE :  Comments must be received by
September 23,1985. All comments 
received will be available for public
inspection at CEQ. 
a d d  r  e s s  : Comments should be sent to 
Dinah Bear, General Counsel, Council
on Environmental Quality, 722 Jackson
Place NW., Washington, D.C. 20006. 
FOR FURTHER INFORMATION CONTACT: 
Dinah Bear, General Counsel, Council
on Environmental Quality (address 

SUPPLEM ENTARY INFORMATION: 

Executive Order 12291 
Under Executive Order 12291, CEQ

must judge whether a regulation is majo
and, therefore, whether a Regulatory
Impact Analysis must be prepared, mi 
regulation does not satisfy any o e 
criteria specified in section 1(b) ° e
Executive Order and, as such, does not
constitute a major rulemaking. As 
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required by Executive Order 12291. this 
regulation wa& subm1lled lo the Office 
or Monogemcnl end Budget for review. 
Any written comments from O11,m lo 
CEQ are ovailable from Julie Alcuto, 
Council on Environmental Quality, 722 
Jackson Pluce NW .. Washln,qton, D.C. 
20000, 

Paperwork Reduction Act 

The information colfoclion 
requirements in this proposed rule have 
been submitted for upproval to the 
Orflee of M•nogement and Budget 
(OMO) under the Poporwork Reduollon 
Act or 1980. ~ u.s.c. 3501 cl seq. 
Commenla on thete r.quin,ments should 
be eubmtued to !l,lr. Richard Olis, Office 
or Munagement nnd Bud,jct, Office of 
Information and Regulotory Affairs. 
Ne" faecutlve Office Build111g fRoom 
lU8J. 26 f•ckson Pl11ce. NW. 
Wa,hin~ton, O.C. 20503. The final rule 
responds 10 0MB and public comments 
on the information collection 
requirement&. 

Regulalory f'loxibillty Acl 
Under the Regulatory Flexibility Act. 5 

U.S C. 80I et •eq. CEQ is required 10 
prepare a Regulatory Flexibility 
Analysis !or proposed regulation• which 
i.ould have a significant impact on o 
••b•tantlal numbt-t of small onlllies. No 
analysis 11' required. however. when lhe 
Chairman or the Council certifies that 
the rule wlll not hove a significant 
economic impacl on a substnnlial 
number of amall enlilies. Today's 
propo,,ed rule would have no effect 
upon small enlilics Accordingly J 
hereby certify, pursuant lo 5 u.s'.c. 
nll5{b). that this final proposed rule 
would nol ha,·e • slgniflc..nt Impact on 8 
••bstantial number of srruill entitles. 
I Boc/\ground 

The Nutionol Environmental Policy 
Act, • igned Into law by President Nixon 
•n

1
J•nuery I, 1910, articulated notional 

po Icy and goals for the nation 
estehllshed tho Council on ' 
Environmentol Quality, and, among 
0ther things. <L'quired oll federal 
4,Senc.ies co assess the em·ironmentul 
rmpac:ta or und altomntlve., to proposals 
for'. major foderal ac1ions signlficantly 
• ••~Ing ihe quality of tho human 
en\'1_-ronmcnl. The Council on 
~Jl\'1to11mon1uJ Quality (Cf.Q). charged 

llh U,e duty of O\'erseetng the 
hnplementalion of NEPA, developed 
gufd•llnes lo aid federal agencies ln 
~h•f••lng lhe environmental Impacts of 

• r proposals A comblnalion of 
~t")!CY practice. Judicial decisions and 
;j"< gnld•n<W resulted in the 
l .,\'elopmtml of an on,rironmcnlal 
mpatt usscssmcnt proce:s.s, which 

includes the preparallon of 
en,,fronmentnl impact statomenla (E!S's) 
for certain type a of federal actions. 

In 1977, CEQ was direcled by 
Executive Order 11991 lo promulga1e 
binding resulalions Implementing the 
procedural provisions of NF.PA. The 
Council was specifically dlrected to: 

. make the enwironmental rm;,act atatmiimt 
more us.l!ful 10 dec:itfonmakere and the public~ 
end to reduce paperwork and lhe 
accumulation of extraneou, bac:J,.grou.nd data. 
in order to empha•ii.e lhe nel."d to focut on 
real environmental iesuf's and alternatives. 

Accordingly. aner receiving and 
responding to the suggealions and 
commenl8 0£ federal, state and local 
governmental officlala. privale cltltena, 
business and industry representatives, 
and public in1erest organizations, the 
Council Issued lhe NEPA regulations on 
November 2.11. 1978. 40 CFR l5(X>-lS08 
(1084). The repletions became effective 
for, ond binding upon, most foderal 
agencies on July 30, 1979. and for oil 
remaining federal agencies on 
November 30, 1979. 

Since promulgation of the NF..PA 
regulatJoos. the Council ha• continunlly 
re,•iewed lhe regulations to identify 
areas where further lnlerpretat!on or 
guidance Is required. This review hee 
resulted in several guidance 
document1. 1 Although continual 
allention is required to ensure that the 
mandate of the reguletlona Is being 
ful£illed. the Council belie,,ea that the 
regulations are generally workil18 well. 

OurlllS tbe past two years, however, 
the Council has received numeroua 
request.a from both go,•emment agencies 
and private parties to review the 
regulation which oddresse• .. incomplete 
or unavailable Information .. In the EIS 
process. That regulation currently reed.s 
ea follow&: 
t 1&0.?.2:Z rncomplete or unovailable 
lnfonnatlon. 

Wbt:n an agenc;)' t1 ev1lu1Ung slgnirtet1n1 
adverae cffecta on the humon e.nvi,ronmenl in 
on Mvlnmmental lmpa:cl aletement and thr,ttt 
are g•pt in relev11.nt tnfonualion or 1ci.cnUfl~ 
uncfrtalnty, the asency 1h1U alway• trutke 
ele.,r 1h01 aueh information la locl<lna or that 
W\CeJIOJ.OI)' ext.ta. 

(o) If lht information rele\'Rnl to adverse 
impilcia is esaenllal to a tea.toned choice 
emons ahemathre1 and i1 not known end tha 
overall r.osll of obtalnm3 ii are not 
c,orbil•e~ th• agency ahall Include the 
LnfonnaUon la the envfronmtnt.a) lmpacl 
tralrment. 

• JUrty Most Mud Q11a1wn. Cono,11'1/n-11 CEO.I 
Notioao/ &w,ronrrHmlal A:,l,cy Act Rt'Rulotiom.. 48 
•1t I 0026 ( 1111!1 t. Mt!momndtJtn /or Cc11erol 
CtJuri,el .. ,"t,'F.P.-. LiOilOOI and Part.rC({IOntl In 
Swoill'(, Apctl 30. 1981 (Avadable upon frqUNI to 
th.r Ce~rtfll Couru11,•l'1 Offlc:«. CEQ): CutdottC(t 
Regardlttfl ,'\'APA Reautc,Uon., 48 FR )4;'.?6,3: (1lle3), 

(b) If (I) th• infonnallon "'te,an1 to 
ad1terse impacts ft es1e,ndal to a reatoned 
choice among altematlvea and II not known 
and the overall cmta or obl4lning !I 8Nt 

exorbitant or 12) the Information relevant to 
adverse Imp.act• I• Important to the dec:IJlon 
end the mepns to obtain lt are not known 
(e.g .. the meant for obtalnlns It are beyond 
the arete or the art) !he ~ru:y shall weigh 
the nHd for the action egaintl tht risk end 
sevftrity or poasible advera.e Impacts were the 
action to proceed ln the race of uncertainly. If 
lhe agency proceeds, h ah.all Include a wont 
ca" anelyail and an lndlcatlon of the 
probabiliry or improbability or f,. occ:urrence. 
40 CPR 1502.22 

On AugJal 11, 1983. the Council 
proposed suidance regarding the "wors1 
oose anoly&is" requirement and osked 
for commenl8 on the proposed guidance. 
48 FR 36488 (1983). The drart guidance 
suggested an Initial threshold of 
probablllty should be cro .. ed before 1he 
requirement• in 40 CFR 1502.22 became 
applicable. Although some 
commentators agreed with the guidance. 
others believed that the proposed 
threshold would unwisely undercut 
analysis of low probability/severe 
consequences. Other writers &uggested 
different approaches to the Issue. or 
advocated an amendment to the 
regulation rather than gu.idaoce. After 
rev1ewing the comments received in 
responaa to that proposal, the Councll 
withdrew the proposed guidance, tl.ttWl.8 
Its Intent to give the matter additional 
examination before publishing a new 
proposal 49 FR 4803 (1984), On 
December 31, 1984, the Council issued 
an Advence Notice of Propoaed 
Rulemaklng for 40 CFR 1502.22. and 
stated that it was considering the need 
to amend the replallon. 49 PR 50744 
(1984). The Advance Notice or Proposed 
Rulemaking posed five quesliona and 
asked for thoughtful written co111mente 
In 1'88ponse to them. 1'be questions were: 

1. Under what clrcwnstnnce and to 
what extent must a federal agency 
engage in forecasting or speculetion 
when confronted with sclentWc 
uncertelnl)' or gups In Information 
concerning the environmental effec1s or 
a proposed action? 

2. How can an analysis be slructured 
lo present rea,onable forecasting in the 
foce of scientific uncertainty or 
lnfommtion gaps about the effeclli of 
proposed aclion to provide more use£ul 
and undorstandable information for 
deelslonmakem and other lnterealed 
parties? 

3. Does tho typo of analysis called for 
in 40 CPR 1502.22 require foderel 
agencies to go beyond the "rule of 
reagon ... as tradlllonally expresaed 1n 
judicial decisiono lnterpret103 NEPA? 
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required by Executive Order 12291, this
regulation was submitted to the Office
of Management and Budget for review. 
Any written comments from OMB to
CEQ are available from Julia Alessio,
Council on Environmental Quality, 722 
Jackson Place NW., Washington, D.C. 
20006. 
Paperwork Reduction Act 

The information collection 
requirements in  this  proposed  rule have
been submitted for approval to the
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act of 1980, 44 U.S.C. 3501 et seq.
Comments on these requirements should 
be submitted to Mr. Richard Otis, Office 
of Management and Budget, Office of 
Information and Regulatory Affairs,
New Executive Office Building (Room
3228), 26 Jackson Place, NW., 
Washington, D.C. 20503. The final rule 
responds to OMB and public comments 
on  the information collection  
requirements. 
Regulatory Flexibility Act 

Under the Regulatory Flexibility Act, 5 
U.S.C. 601 et seq. CEQ is required to
prepare a Regulatory Flexibility
Analysis for proposed regulations which 
would have a significant impact on a
substantial number of small entities. No 
analysis is required, however, when the 
Chairman of the Council certifies that
the rule will not have a significant
economic impact on a substantial
number of small entities. Today’s
proposed rule would have no effect 
upon small entities. Accordingly, I
hereby certify, pursuant to 5 U.S.C.
605(b), that this final proposed rule
would not have a significant impact on a
substantial number of small entities. 
1- Background 

The National Environmental Policy
Act, signed into law by President Nixon 
on January 1,1970, articulated national 
policy and goals for the nation, 
established the Council on 
Environmental Quality, and, among 
other things, required all federal 
agencies to assess the environmental 
impacts of and alternatives to proposals 
tor major federal actions significantly
alfecting the quality of the human
environment. The Council on 
wTf°Knmf I!tal? Uality (CEQ)-ith the duty of overseeing thecharged 

implementation of NEPA, developed
guidelines to aid federal agencies in
assessing the environmental impacts of 
their proposals. A combination of 
rpnCy P,ractice’ judicial decisions and 

guidance resulted in the
evelopment of an environmental

mpact assessment process, which 

includes the preparation of 
environmental impact statements (EIS’s) 
for certain types of federal actions. 

In 1977, CEQ was directed by 
Executive Order 11991 to promulgate 
binding regulations implementing the
procedural provisions of NEPA. The 
Council was specifically directed to: 
. . . make the environmental impact statement 
more useful to decisionmakers and the public: 
and to reduce paperwork and the 
accumulation of extraneous background data, 
in order to emphasize the need to focus on 
real environmental issues and alternatives. 

Accordingly, after receiving and
responding to the suggestions and 
comments of federal, state and local 
governmental officials, private citizens, 
business and industry representatives, 
and public interest organizations, the 
Council issued the NEPA regulations on
November 29,1978. 40 C F R 1500-1508 
(1984). The regulations became effective 
for, and binding upon, most federal
agencies on July 30,1979, and for all 
remaining federal agencies on
November 30,1979. 

Since promulgation of the NEPA
regulations, the Council has continually 
reviewed the regulations to identify 
areas where further interpretation or
guidance is required. This review has 
resulted in several guidance 
documents.1 Although continual 
attention is required to ensure that the 
mandate of the regulations is being 
fulfilled, the Council believes that the 
regulations are generally working well.

During the past two years, however, 
the Council has received numerous 
requests from both government agencies
and private parties to review the 
regulation which addresses “incomplete 
or unavailable information’’ in the EIS 
process. That regulation currently reads
as follows: 
§ 1502.22 Incomplete or unavailable 
information. 

When an agency is evaluating significant 
adverse effects on the human environment in 
an environmental impact statement and there 
are gaps in relevant information or scientific 
uncertainty, the agency shall always make 
clear that such information is lacking or that 
uncertainty exists. 

(a) If the information relevant to adverse 
impacts is essential to a reasoned choice 
among alternatives and is not known and the 
overall costs of obtaining it are not 
exorbitant, the agency shall include the 
information in the environmental impact 
statement. 

1F o rty  M o st A sk e d Q u estion s  Concerning C E Q 's  
N a tio n a l E n viron m en tal P o lic y A c t  R egu lation s, 46 
FR 18026 (1981); M em orandum  fo r  G en era l  
C ou n sels, N E P A  L ia iso n s a n d P a rticipan ts in  
Scop in g,  April 30,1981 (Available upon request to 
the General Counsel's Office, CEQ); G u id a n ce  
Regarding N E P A R egu lation s, 48 FR 34263 (1983). 

(b) If (1) the information relevant to 
adverse impacts is essential to a reasoned 
choice among alternatives and is not known 
and the overall costs of obtaining it are 
exorbitant or (2) the information relevant to 
adverse impacts is important to the decision 
and the mepns to obtain it are not known 
(e.g., the means for obtaining it are beyond 
the state of the art) the agency shall weigh 
the need for the action against the risk and 
severity of possible adverse impacts were the 
action to proceed in the face of uncertainty. If 
the agency proceeds, it shall include a worst 
case analysis and an indication of the 
probability or improbability of its occurrence. 
40 CFR 1502.22 

On August 11,1983, the Council 
proposed guidance regarding the “worst 
case analysis’’ requirement and asked 
for comments on the proposed guidance. 
48 FR 36486 (1983J. The draft guidance
suggested an initial threshold of
probability should be crossed before the
requirements in 40 CFR 1502.22 became
applicable. Although some 
commentators agreed with the guidance, 
others believed that the proposed
threshold would unwisely undercut 
analysis of low probability/severe 
consequences. Other writers suggested 
different approaches to the issue, or
advocated an amendment to the 
regulation rather than guidance. After 
reviewing the comments received in
response to that proposal, the Council
withdrew the proposed guidance, stating 
its intent to give the matter additional
examination before publishing a new 
proposal. 49 FR 4803 (1984). On 
December 31,1984, the Council issued 
an Advance Notice of Proposed
Rulemaking for 40 CFR 1502.22, and
stated that it was considering the need
to amend the regulation. 49 FR 50744 
(1984). The Advance Notice of Proposed
Rulemaking posed five questions and
asked for thoughtful written comments 
in response to them. The questions were: 

1. Under what circumstance and to 
what extent must a federal agency 
engage in forecasting or speculation 
when confronted with scientific 
uncertainty or gaps in information 
concerning the environmental effects of 
a proposed action?

2.  How can an analysis  be structured
to present reasonable forecasting in the
face of scientific uncertainty or
information gaps about the effects of
proposed action to provide more useful
and understandable information for 
decisionmakers and other interested
parties?

3. Does the type of analysis called for 
in 40 CFR 1502.22 require federal
agencies to go beyond the “rule of 
reason” , as traditionally expressed in
judicial decisions interpreting NEPA? 
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4. Should a 1hreshold slandard be 
established which would trigser 1be 
preparation of the lype of analysis 
Identified in response 10 question one, 
such 88 a lbreshold of severe 
consequences, a threshold of 
probability, or a lbreahold of ,cienUfic 
credibility? 

5.. la the tenn '"worst case"' 
appropriate !or this type of analysis? If 
10, how should ii be defined? If not, 
whal II the mosl approprlale tenn for 
this type of analysis, 8Jld bow should It 
be defined? 

The Council received a total ofl8l 
responses: 08 commenla from business 
end Industry: 33 from public lnlere1t 
groups; 23 from federal agencies: 19 from 
individual commentators: 18 from elate 
governments: and 2 from Congreasional 
or legislative lntereall. A maJorlly of 
commentators cited problems with tha 
roquircmcnl lo perform a "wortl C8111l 
analyels", althouljh they recognized the 
need lo address potential lmpacll in the 
face or umaing lnfonnolion. Many 
commenlalors tho113bt that either the 
regulation Itself or recenl Judicial 
decisions from the U.S. Cour1 of Appeals 
for lhe Ninth Circuit required agencies 
lo go beyond the "rule of rcall<ln". Tbeae 
commenlntora auggealed thal the "rule 
of reuon" should be made 1pccifically 
applicable 10 lhe requlremenll or 
§ 160Z.22. A minority of commenlalora 
feh strongly that the curren1 regulaUon 
Is adequale and should nol be amended. 

Some commentators stressed lhe 
disclosure parl of the regulation, and 
said thel the iruly important feature of 
tho regulation waa lo force the agencies 
to acknowledge aclenltfic uncertainty or 
information gaps. Other commen101ors 
of£ered apeclflc euggealiona for defining 
lhe type of analysis which would be 
approprinle In particular lnslences 
where mussing ln!ormction la an 
lmportanl feclor In the declelonmeldng 
proceaa. A summery of all comment, 
received la available Crom the Office of 
General Counsel. 

On March 18, 1985, the Counnll held a 
meeting. open to the public, to discuss 
the comments received in response lo 
1he Advance Nolice or Proposed 
Rulameklng. 50 FR 9535 (1985), Shortly 
after thal meeting, the Council voled lo 
amend the regulation. 

PURPOSE AND ANALYSIS OF 
PROPOSED AM.llNOMl!NT 

OIIICUt/llon of Existlng Regulation and 
Proble""' 

The NEPA process requires federal 
agencies lo disclose the envlronmaollll 
lmpecta or proposed major federal 
acllona which significantly arrecl lhe 
quality ?f th human envlronmenl lo an 

cnvlronmenlel impact slalement (EIS). 
The EIS musl Include e rigorous 
evaluation of the direcl and lndlrecl 
environmenlal lmpacls of the proposed 
action and of all reasonable allemalives 
10 the proposed aclion. In lhe conlexl of 
preparing an EIS, agencies are 
,omelimea faced wilh a situation In 
whlch !here ts information ml11ln3 
which relates lo signlOcanl adverse 
impacls, Early In lhe hi•lory of 
lnlerprellng NEPA, it was decided thal 
an agency cannol avoid drafllng an EIS 
because soma information regarding lhe 
potential envlronmonlal impaci. la 
unknown: Indeed. "one of lhe function• 
or a NEPA statement la 10 lndlca1e the 
exlenl lo which environmental effects 
nre essentially unknown." Sclentista' 
ln11tllute for Public Information, Inc. v. 
Atomic Energy Commission. 481 F .2d 
1079, 1092 (D.C. Cir. 1973). 

Section 1502.22 ollempll to address 
the dlf8culty of anaiyxing In an 
envlronmcnlal impact slalemenl (EIS) 
the consequences or o proposed acllon 
In the face or incomplete or unavallable 
lnformallon. The regulation requires an 
agency lo disclose Ibo foci that 
infonnalion le Jacking or lhal scienllfic 
uncertainty exlata, and to obtain lhal 
information If II ls eseential lo a 
reaS<lned choice among allernatlves and 
lhe overall coals of doing an are nol 
axorbllanl. If the agency Is unable lo 
oblaln the Information because of 
overoll coals or because the means to 
oblaln ii are nol known. end lhe agency 
proceeds in the face of uncertainly, II, 
must include a "worsl case analysis" in 
the EIS. Althouljh nothing in the official 
ragulalory record reveals the reaeon lhal 
lhe Council chose the "worsl case 
analysis" conatruci. which was nol 
required by previous judicial opinions 
conalnllng NEPA or by CEQ guidelines, 
II was apparently created as a device to 
require agencies lo complete the 
anolyala In lhe EIS. rulhor then allowing 
agencies to disregard uncertainties as 
having no weighl In the balancing 
process. 

After en lnleneive review or the 
regulallon. the Councll bas concluded 
that the "wol'81 case analysis" 
requirement fa en unaatlsfaclory 
approach to the analysis of polential 
conaequencea In lhe face of missing 
Information. The requlremenl challenges 
the agencies to apeculale on the "worsl" 
possible consequence of a proposed 
aclion. Many reapondenls lo the 
Council's Advance Nollce of Proposed 
Rulemeklng pointed to the limlUesa 
nature of the Inquiry ealablished by this 
requlremeot thal la, one can always 
conjure up a worse "worsl case" by 
adding an addluonal variable 10 a 
hypothetical acenorlo. Experts In the 

field or rlak analysis and perception 
elated thal tho "worsl case analysis" 
leeks defensible rationale or procedum. 
8Jld tha1 Ibo currenl regulalory language 
stands "wllhoul any dlscemlble link 10 
lhe disciplines 1hal have dcvoled so 
much tho113h1 and effort toward 
developing raUonal ways lo cope wilh 
problems of uncertainty. II is, lhe1ofore, 
nol surprising that no one knows how lo 
do a worsl case analysis ... ·•. Slovic. P. 
February 1, 1005, Response lo ANPRM. 

Moreover, In lhe Institutional conlexl 
or liUgeUon over EIS(s) the "worsl cue· 
rule baa proved counlerproductiva, 
because ii hos lr.d lo agencies being 
required lo devole substanllal Ume and 
resources to preparation of analyse• 
which are 001 considered useful lo 
decislonmakera and diverl Ibo EIS 
process from Ile intended purpose. 

The .. worsl case analysis'* 
requirement baa been lnlerpreled 10 
require agencies lo present a discus,lon 
o( a parUcula.r disaalrous impacl e,·en 
when lhe agency bolfeves that no 
credible ecfenUllc data hos lndlcaled 
thal 1he particular Impact could be 
caused by lhe propolllld action. For 
example, In Save Our Ecoqystem• v. 
Clark. 747 F.zd 1240 (91h Cir. 1984), lhe 
Bureau of Land Managemenl was 
ordered lo prepare a "worst case 
analysis" assuming a causal effecl 
be1ween the use or certain herbicides OD 
federal forest lend and lhe developmenl 
of cancer lo human beings. desp,1e the 
agency'a contention thal such an 
analysis would be pure guesswork 
because no credible sclenllflc dsta 
supported the conlenlion thot cancer 
could OCC\V' at any dose. The Council 
belleves lhat pure conjecture, thal I•.• 
conjeclural analysts. lacking a credible 
acientlflc basis Is not useful to either the 
dcciaionmaker or 1he publlc: rather, II 
could appear 10 be an indulgence In 
speculation for Ila own aake wilhoul a 
firm connection between credible 
aclence and the hypothellcal 
consequence• or an agency's propostd 
action. 

Furtbcr, the Council views such an 
lntorpreldtion of 1he "worel case 
anolysi1" requiremenl 01 inconsistent 
with tho "rule or rcaeon", which col!Tli 
have lradillonally uaed lo 1n1erprel an 
asency's duly under NEPA when faced 
wllh tho problem of UJ1certainly 'In 
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4. Should a threshold standard be 
established which would trigger the 
preparation of the type of analysis
identified in response to question one, 
such as a threshold of severe 
consequences, a threshold of
probability, or a threshold of scientific
credibility?

5. Is the term “worst case” 
appropriate for this type of analysis? If
so, how should it be defined? If not, 
what is the most appropriate term for 
this type of analysis, and how should it 
be defined? 

The Council received a total of 161 
responses: 68 comments from business
and industry; 33 from public interest
groups; 23 from federal agencies; 19 from
individual commentators; 16 from state 
governments; and 2 from Congressional
or legislative interests. A majority of
commentators cited problems with the 
requirement to perform a "worst case 
analysis” , although they recognized the 
need to address potential impacts in the 
face of missing information. Many
commentators thought that either the 
regulation itself or recent judicial
decisions from the U.S. Court of Appeals 
for the Ninth Circuit required agencies
to go beyond the “rule of reason” . These 
commentators suggested that the “rule 
of reason” should be made specifically
applicable to the requirements of
§ 1502.22. A minority of commentators
felt strongly that the current regulation 
is adequate and should not be amended.

Some commentators stressed the 
disclosure part of the regulation, and
said that the truly important feature of
the regulation was to force the agencies
to acknowledge scientific uncertainty or
information gaps. Other commentators 
offered specific suggestions for defining
the type of analysis which would be 
appropriate in particular instances
where missing information is an
important factor in the decisionmaking
process. A summary of all comments 
received is available from the Office of 
General Counsel. 

On March 18,1985, the Council held a
meeting, open to the public, to discuss 
the comments received in response to
the Advance Notice of Proposed
Rulemaking. 50 FR 9535 (1985). Shortly
after that meeting, the Council voted to
amend the regulation. 
PURPOSE AND  A N ALYSIS  OF 
PROPOSED  AMENDMENT  

Discussion of Existing Regulation and 
Problems 

The NEPA process requires federal
agencies to disclose the environmental 
impacts of proposed major federal
actions which significantly affect the 
quality of the human environment in an 

environmental impact statement (EIS). 
The EIS must include a rigorous 
evaluation of the direct and indirect 
environmental impacts of the proposed 
action and of all reasonable alternatives 
to the proposed action. In the context of 
preparing an EIS, agencies are
sometimes faced with a situation in 
which there is information missing
which relates to significant adverse
impacts. Early in the history of
interpreting NEPA, it was decided that 
an agency cannot avoid  drafting an EIS
because some information regarding the 
potential environmental impacts is
unknown; indeed, "one of the functions 
of a NEPA statement is to indicate the 
extent to which environmental effects 
are essentially unknown.” Scientists’ 
Institute for Public Information, Inc. v. 
Atomic Energy Commission, 481 F.2d 
1079,1092 (D.C. Cir. 1973).

Section 1502.22 attempts to address
the difficulty of analyzing in an
environmental impact statement (EIS)
the consequences of a proposed action
in the face of incomplete or unavailable
information. The regulation requires an
agency to disclose die fact that 
information is lacking or that scientific
uncertainty exists, and to obtain that
information if it is essential to a 
reasoned choice among alternatives and
the overall costs of doing so are not
exorbitant. if the agency is unable to
obtain the information because of 
overall costs or because the means to 
obtain it are not known, and the agency
proceeds in the face of uncertainty, it%
must include a “worst case analysis” in 
the EIS. Although nothing in the official
regulatory record reveals the reason that 
the Council chose the “worst case 
analysis” construct, which was not
required by previous judicial opinions
construing NEPA or by CEQ guidelines,
it was apparently created as a device to
require agencies to complete the 
analysis in the EIS,  rather than allowing
agencies to disregard uncertainties as 
having no weight in the balancing 
process.

After an intensive review of the 
regulation, the Council has concluded
that the “worst case analysis”
requirement is an unsatisfactory
approach to the analysis of potential 
consequences in the face of missing
information. The requirement challenges
the agencies to speculate on the “worst” 
possible consequence of a proposed 
action. Many respondents to the 
Council's Advance Notice of Proposed
Rulemaking pointed to the limidess
nature of the inquiry established by this 
requirement; that is, one can always
conjure up a worse “worst case” by
adding an additional variable to a
hypothetical  scenario.  Experts in the 

field of risk analysis and perception
stated that the “worst case analysis"
lacks defensible rationale or procedures, 
and that the current regulatory language
stands "without any discernible link to
the disciplines that have devoted so
much thought and effort toward 
developing rational ways to cope with
problems of uncertainty. It is, therefore,
not surprising that no one knows how to
do  a  worst  case  analysis.. .  ” ,  Slovic,  P.,
February 1,1985, Response to ANPRM.

Moreover, in the institutional context
of litigation over EIS(s) the “worst case” 
rule has proved counterproductive,
because it has led to agencies being
required to devote substantial time and
resources to preparation of analyses
which are not considered useful to 
decisionmakers and divert the EIS 
process from its intended purpose.

The “worst case analysis”
requirement has been interpreted to
require agencies to present a discussion
of a particular disastrous impact even
when the agency believes that no
credible scientific data has indicated 
that the particular impact could be
caused by the proposed action. For 
example, in Save Our Ecosystems v. 
Clark, 747 F.2d 1240 (9th Cir. 1984), the
Bureau of Land Management was
ordered to prepare a “worst case 
analysis” assuming a causal effect 
between the use of certain herbicides on 
federal forest land and the development
of cancer in human beings, despite the
agency’s contention that such an 
analysis would be pure guesswork 
because no credible scientific data 
supported the contention that cancer
could occqr at any dose. The Council 
believes that pure conjecture, that is, a
conjectural analysis, lacking a credible
scientific basis is not useful to either the 
decisionmaker or the public; rather, it
could appear to be an indulgence in
speculation for its own sake without a
firm connection between credible 
science and the hypothetical
consequences of an agency’s proposed 
action. 

Further, the Council views such an
interpretation of the “worst case 
analysis” requirement as inconsistent 
with the "rule of reason” , which courts
have traditionally used to interpret an 
agency’s duty under NEPA when faced
with the problem of uncertainty.2In 

"Because NEPA is silent on the problem of 
¡ertainty resulting from missing information,™
trts have been forced to grapple with the issue 
e by case and have established a |rule ® 
,roach.” Sierra Club v. Sigler, 695 F.2d 957 (5th 
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lnlcrpreling the requirements or NEPA. 
courts have recognized. "on 1he one 
hand th•t lhe Act mendatea that no 
agency llmll lls environmental activity 
by tho u1e or an arlfficial rmmework 
and on the other that the Act doea not 
Intend to lmpo1e an 1mposs1bla s1andal'II 
on the agency," Ennronmentol De/l'nse 
Fund. b,c. v. Corp, of Engineen, 492 I'. 
2d 1123 (5th C,r. 1974) Similarly, In the 
6111 NEPA case to deal specifically with 
the "rule or renson" Slondal'II as applied 
to lhe problem or sc:ienli6c uncertolnly 
or missing in!ormalion. the Court or 
Appeals for the District of Columbia 
Circuit stated that. "[NEPA'sf 
requlremanl that the agency describe tho 
anticipated environmental e.{feci. of• 
proposed 001,00 I• subject to a rule of 
reBson. The agency need not r01'e11ee the 
unforeseeable, but by the same token. 
neither can It ov01d drafting an Impact 
statement 1lmply be<:ause descr,bins the 
environmental effects or alternalivea to 
particular agency action involves aome 
devce of foN!Crulting ... 'The statute 
must be construed lo the light of reason 
II It 11 not to demand what it, [ai,ly 
•peaking, not meaninsfully possible. 
[tiling Colvert Cliffs· Coordinating 
Commillee v. Atomic Enorgy 
Commis.tion. 499 F.2d 1109, 1114 (D.C. 
Cir. 11171 JI. But implicit ill th!,, rule or 
reason la the overriding alotutory duly 
of eomphance wilh unpDct staJement 
procedures 'lo tho fullest extent 
possible.'" Scientists' fosUtute for 
Public Information. Inc. v. AIIJmic 
EneiJY Commission, 481 F.2d 1079, 1092 
(O.C. Ctr. 197;3). The Council oollevea 
that the current "wom case anslyafa" 
requirement, u interpreted by recent 
iudicial decialollll, imposes a 
requirem•nl on the agencies which goes 
beyond this "tule of reaaon": That or 
defining and analyzing a pllrticular set 
of hypothetical con•equencos which cnn 
be Imagined es the "worst" poaaible 
result of a propoaed action, without 
regard to support rrom acienliflc opinion. 
evidence, and experience. 

Tba Propo.ed Am•ndmont 
~ It Is well ut,tbilsbed that, In 

complying with NEPA, &gl'Dc!U must 
fairly analy,e and comment upon the 
consequences of their actions in the race 
or missing lnfomrnlion In lfD EIS. The 
Council atrongly believes such analyses 
must be based upon credible science 10 
that the inlormotion will be ol value io 
the deehlionm•ker and the pubUc. 11,e 
Proposed amendment simply bu1 
Precisely sets forth en agency's dunes 
When. in preparing an EIS. the agency 
detenn,nes that there la missing 
Information which is important to 
e,alualing significant adverae lmpaoi. 
on the human en,ironment. First. the 

agency must make reasonable efforts. In 
light of overall costs and the stale or the 
art. to obtain the missing loformallon. If 
that effort ia not possible or suceeuful, 
the agency must then disclose the fact 
that the lnformntlon is miaslll3: explain 
the relevonce ol the missing information 
to the agency'• evaluation of slgnlflcant 
adverse Impacts on the human 
environment; auml'llllrizo the existing 
credible scientific evidence which is 
relevant to analy•f• or significant 
adverse lmpaci.: and present the 
agency's own evaluation of that 
acienlillc evidence In the EIS. Th-... the 
proposed regulation retains the duty ID 
desc1'fbe the conaequences of a remote, 
but pol.entially aevere Impact. but 
grounds the duty in evaluaUon of 
scientific opinion rather than In the 
framework or a conjectural ''worst case 
analysis". Section 1502.22 must, of 
course. be reed in the context of the 
more general requirements (or 
preparation of an ms (40 Cl'R 1002, et 
s!!q.). These include the rigorous 
evaluation of the dini<:t. fndlr-ect and 
cumulative impe.ci. or a proposed 
action. alternative11 lo the propoaed 
action. end appropriate mitigation 
measurea. [40 CFR 1502 et seq.). 

Tho proposed regulalfon would apply 
in the aircumatances which frame the 
~urrent requirement; that ia. when Ihm 
is mlS11ill8 lnformalion important lo the 
evaluation of significant adverae 
impaci. on the human environment 
After consideration of the comments 
received In response 10 the Advance 
Notice of Proposed Rulcmuking. the 
Council hat chosen to lmpoae scienllfic 
credibility aa the "lhreahold" to trigger 
the requirements of the proposed 
regulation. In Identifying potentially 
•lgnilicant advene impacts, an agency 
must forecast those consequences which 
have a low probability of occurrence but 
have potentially catastrophic 
consequencea when there la credible 
1clentific support lo ■"38esl that the 
Impact could occur at • result of the 
proposed nctlon. Th• a3ency la not 
required to Include opinions about or an 
evaluation of impact, wblch are based 
on pure conjecture. without a sound 
rationale or valid data. 

The CouncH Intends for the phrase 
"overall costs" to be interpreted as 
lncludins financial end oth.,. cost,, such 
as coa1 In terms of lime. Thia la 
consistent with the Interpretation of the 
phrase in the current regulation. 43 FR 
55978. 5S984 (1978). 

Finally, In light of the attention paid In 
recent mon!M to "Bhopal"-type 
disaalers. the Council wishes ID 
emphasize that. in our judgment. the 
proposed regulation la better de1igned to 

lead to more illformed declsionmoklng. 
and, thus. wlll be more helplul in 
preventing such low probability/high 
consequence d,so,ters then the current 
"worst case" rulo. By requlri113 agencies 
to rocus their analysis on reasonably 
foreseeable Impacts, the propo,al will 
generate information and discussion on 
those consequence. or greatest concern 
to the pubhc and of greatest relevance 
to the agency's decision. This will, we 
believe. constitute a substantial step 
forward over the cummt "worst caae 
analysis" approach. 

The proposed rcguleliun ""!u.ire• 
agencies ID take affirmative action. not 
otherwise required In the EIS process, 
when there Is missing information about 
e aigniflcent adverse Impact. The 
re<)uirement to disclose a.11 credible 
scleolific ""idence Mtend• 10 those 
views which are generally viewed •• 
"mlnorlty viewa" within the scientific 
community M lo lho,e viewa which are 
oppo11te those of the viewa aubscribed 
lo by the agency. The proposed 
amendment ia thu• consistent with the 
"rule of reason" a_a applied to tho 
requirement that an agency mal<e a good 
fnith elfort to describe the reaaonobly 
foreseeable environmental lmpscts of a 
program, even In the race of mlaaing 
Information. Scienli11t11 lnstiwte for 
Public lnfonnolion v, Atomic Enargy 
Commission, 481 F.2d 1079 81100'.! (D.C. 
Cir. 1973), It ls also consistent with the 
holding in Sierra Club v. Sigler. 6115 F.2d 
957 (5th Cir. 1ll83), that the probable 
remoteness of an impact do81 not 
excuse an agency from an evalw,Uon or 
those impact. when there ia a body of 
date with wh:lcb an evaluation can be 
made which is not unreasonably 
&peculalive. Id. at 974. The Council 
Intends that the evaluation or odvene 
lmpacta under thia section will be 
founded on science which i• competent 
and worthy or belle[, aod which la based 
upon theoreUcal epproeche4 or research 
results generally accepted In the 
scienlllic communHy. The Council 
believes that lhla requirement will 
greatly enhance the utlllly of analyses 
under lhls section for both the 
dcoislonmaker end the public. 

IJsl or Subjact1 in 40 CfR Part 1502 

Environmental Impact statements, 

PART 1502-{AmendedJ, 

40 CFR Part 1502 i• proposed to be 
amended aa follow,: 

1. The authority citation for Port 1502 
continues lo read: 

Authority: NEPA. the Bn...;ronmental 
Quality Improvement Act of 1970. aa 
aJrulnded (42 U.S.C. 43n at ,eq.), ,ec. 309 of 
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interpreting the requirements of NEPA, 
courts have recognized, “on the one 
hand that the Act mandates that no 
agency limit its environmental activity 
by the use of an artificial framework 
and on the other that the Act does not 
intend to impose an impossible standard 
on the agency.” Environmental Defense 
Fund, Inc. v. Corps o f Engineers, 492 F. 
2d 1123 (5th Cir. 1974}. Similarly, in the 
first NEPA case to deal specifically with
the “rule of reason” standard as applied
to the problem of scientific uncertainty
or missing information, the Court of
Appeals for the District of Columbia
Circuit stated that, "[NEPA’s] 
requirement that the agency describe the
anticipated environmental effects of a
proposed action is subject to a rule of 
reason. The agency need not foresee the
unforeseeable, but by the same token, 
neither can it avoid drafting an impact
statement simply because describing the
environmental effects of alternatives to 
particular agency action involves some 
degree of forecasting. , . ‘The statute 
must be construed in the light of reason 
if it is not to demand what is, fairly
speaking, not meaningfully possible . ,
[citing Calvert C liffs’ Coordinating 
Committee v. Atomic Energy 
Commission, 499 F.2d 1109,1114 (D.C. 
Cir. 1971)]. But implicit in this rule of
reason is the overriding statutory duty 
of compliance with impact statement 
procedures ‘to the fullest extent 
possible.’ ” Scientists’ Institute for 
Public Information, Inc. v. Atomic 
Energy Commission, 481 F.2d 1079,1092 
(D.C. Cir. 1973). The Council believes 
that the current “worst case analysis”
requirement, as interpreted by recent 
judicial decisions, imposes a 
requirement on the agencies which goes 
beyond this “rule of reason” : That of 

r an^ analyzing a particular set 
of hypothetical consequences which can
be imagined as the “worst” possible
result of a proposed action, without 
regard to support from scientific opinion, 
evidence, and experience. 
The Proposed Amendment 

It is well established that, in
complying with NEPA, agencies must
tairly analyze and comment upon the
consequences of their actions in the fa
ot missing information in an EIS. The 
Council strongly believes such analysi
must be based upon credible science, 
nat the information will be of value tc 

the decisionmaker and the public. The 
proposed amendment simply but 
precisely sets forth an agency’s duties 
when, m preparing an EIS, the agency
determines that there is missing
information which is important to
evaluating significant adverse impacts
on the human environment. First, the 

agency must make reasonable efforts, in
light of overall costs and the state of the 
art, to obtain the missing information. If 
that effort is not possible or successful, 
the agency must then disclose the fact
that the information is missing; explain
the relevance of the missing information 
to the agency’s evaluation of significant
adverse impacts on the human 
environment; summarize the existing
credible scientific evidence which is  
relevant to  analysis of  significant
adverse impacts; and present the
agency’s own evaluation of that
scientific evidence in the EIS. Thus, the 
proposed regulation retains the duty to
describe the consequences of a remote, 
but potentially severe impact, but 
grounds the duty in evaluation of
scientific opinion rather than in the 
framework of a conjectural “worst case 
analysis” . Section 1502.22 must, of
course, be read in the context of the 
more general requirements for 
preparation of an EIS (40 C F R 1502, et 
seq.). These include the rigorous
evaluation of the direct, indirect and
cumulative impacts of a proposed
action, alternatives to the proposed 
action, and appropriate mitigation 
measures. (40 CFR 1502 et seq.).

The proposed regulation would apply 
in the circumstances which frame the 
current requirement; that is, when there 
is missing information important to the 
evaluation of significant adverse
impacts on the human environment. 
After consideration of the comments 
received in response to the Advance 
Notice of Proposed Rulemaking, the 
Council has chosen to impose scientific 
credibility as the “threshold” to trigger
the requirements of the proposed
regulation. In identifying potentially
significant adverse impacts, an agency 
must forecast those consequences which
have a low probability of occurrence but 
have potentially catastrophic 
consequences when there is credible 
scientific support to suggest that the 
impact could occur as a result of the 
proposed action. The agency is not 
required to include opinions about or an 
evaluation of impacts which are based 
on pure conjecture, without a sound 
rationale or valid data. 

The Council intends for the phrase
“overall costs” to be interpreted as 
including financial and other costs, such 
as cost in terms of time. This is 
consistent with the interpretation of the 
phrase in the current regulation. 43 FR
55978, 55984 (1978). 

Finally, in light of the attention paid in 
recent months to “BhopaP’-type 
disasters, the Council wishes to 
emphasize that, in our judgment, the 
proposed regulation is better designed to 

lead to more informed decisionmaking,
and, thus, will be more helpful in
preventing such low probability/high
consequence disasters than the current
“worst case” rule. By requiring agencies 
to focus their analysis on reasonably 
foreseeable impacts, the proposal will 
generate information and discussion on 
those consequences of greatest concern 
to the public and of greatest relevance
to the agency’s decision. This will, we 
believe, constitute a substantial step
forward over the current "worst case 
analysis” approach.

The proposed regulation requires 
agencies to  take affirmative  action* not
otherwise required in the EIS process,
when there is missing information about
a significant adverse impact The
requirement to disclose all credible
scientific evidence extends to those 
views which are generally viewed as
“minority views” within the scientific 
community or to those views which are 
opposite those of the views subscribed
to by the agency. The proposed
amendment is thus consistent with the 
“rule of reason’’ as applied to the
requirement that an agency make a good
faith effort to describe the reasonably
foreseeable environmental impacts of a
program, even in the face of missing
information. Scientists Institute for 
Public Information v. Atomic Energy 
Commission, 481 F.2d 1079 at 1092 (D.C. 
Cir. 1973). It is also consistent with the 
holding in Sierra Club v. Sigler, 695 F.2d 
957 (5th Cir. 1983), that the probable 
remoteness of an impact does not
excuse an agency from an evaluation of
those impacts when there is a body of
data with which an evaluation can be 
made which is not unreasonably
speculative. Id. at 974. The Council 
intends that the evaluation of adverse 
impacts under this section will be
founded on science which is competent 
and worthy of belief, and which is based 
upon theoretical approaches or research
results generally accepted in the
scientific community. The Council
believes that this requirement-will 
greatly enhance the utility of analyses
under this section for both the 
decisionmaker and the public. 
List of Subjects in 40 CFR Part 1502 

Environmental impact statements. 

PART 1502— [Amended]: 

40 CFR Part 1502 is proposed to be
amended as follows: 

1. The authority citation for Part 1502 
continues to read: 

Authority: NEPA, the Environmental 
Quality Improvement Act of 1970, as 
amended (42 U .S .C . 4371 et sea.), sec. 309 of 
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1hr C1un l\ir 1\cl. .u; t1mi:ndr.<l (42 U.S.C:. 
':OOQ). 11nd KO. 11614 (Mor. G. 1970. as 
umrnded by E.O ll9111. M•I 24 1~'71 

2 Section 1502.22 is revised to rnud •• 
follows: 
§ 1502.22. Incomplete or unavo!Llble 
Information. 

In preparing un environmenlttl impact 
s1111emcn1. !he agency shall nrnkc 
re11sonnble efforts. In lighl or ovonill 
co.is W\d stulc or lhP. arl. lo oblein 
1n1ssmg information which. in Us 
juusment. I• tmporlanl lo evaiu•hllll 
•ignific<1nl odverse lmpacl3 on lhn 
human en, iroomcnt 1hat ore reasonolJly 
lnro•eeable. II. £or 1hr re•snns .ialed 
ubo,e. 1lw agency is unable lo obtain 
1h1i:i missing information, the tagcncy 
shall include wilhln 1he em·lronmenl11I 
impact s1,1tcmen1 t•I a elalemenl thal 
such inlormnlien i8 missins, (bl o 
slal,menl or the relevance of lhe 
missing information lo evolualln,g 
signlficonl adverse impacts on the 
humun en\'lronmenl. [c) u summary ol 
~,isling credible aci,nllnc evidence 
which is r,h•vant lo cvalualing the 
!lignificont adverse impacts on the 
human cnvironmcnl. and (di the 
u.genc)"e evllluaUon of sur.h c\/Jdtmce. 
•·Rcn•onohly foreseeuble" includes 
1mpuct:. which hnve c..11m11rophlc 
u,uset1uenco~. ~\•en i{ lhl'ir prol>abillty 
of occurronce 11 low. provided lhat they 
h11,·e c:rcdll,le scientiOc support. arr nol 
based on pure cQnj~ttore, and Hre 
·within ,h.,. ntle of rea-.on. 
/1. /I.Ian 11111 
r:hu,rmun 
JFR l)oc M-tlliiOiJ filed ~~:MS•ml 
-.UNO COD€ J1n-cn-M 

DEPARTMENT OF HEAL TH AND 
HUMAN SERVICES 
Health Care Financing Administration 

42 CFR Part 405 

IOMIH>OS-NI 

Medicare Program; Olflce of 
Management and Budge,! Request for 
Review of Collecllon of Informa tion 
Requirements 

AO£NCY: Heallh Cure Flnunring 
Admlnislrahon lHCFAj. HIIS 
ACTION: Notice or 0MB ncUon on 
collection of information requ1remenls. 

SUMMAAV: A• u result ol reviews 
performed under lhe nulhorily ol the 
Popcrwork Reducllon Act 011980. the 
Office of Manngemenl and Budgo1 hns 
dh'P.cled that HCf'A revise selected 
collechon or information requlremenls 
in HCI' A regulations. This no lice 

Inform• tho public of OMB's decision 
and slules our Intention 10 develop 
notices or proposed rule mo king; (1 J To 
change the regulalions. w, appropriate. 
and (21 lo solicit comments on the 
collection of informoUon requirements. 
Consistcnl with 1he provisions ul 5 Cl'R 
13:?0.H. O1\ffi has granted conllnued 
uppro,•al or tho current collecllon ol 
informallun requirements lor • limited 
time. 
OAT£: To tt&su.r~ consideration. 
comments musl be rccel\'cd by 
Scptcmber9, 1985. 
ADORESS: Address comments in wrlling 
to: Health Core Financing 
Admtnistrnlion. Department ol I lcalth 
and Hunum Services. Allcnl!on: OMB-
005-N. P.O. Box 2.6876. B.Jltimore. 
Maryland 21207, 

Address a cop)' ol comments on 
collection ol information requirements 
10: Office of lnform•hon and Regulolory 
A£fairo, 0111cc ul Mdn11gemenl •nd 
Budget. Room 3203. New F.xeculi•e 
Office Building, Washington O.C. 20503, 
Allenl!un· Fay ludicello. 
FOR FUATHER INFORMATION CONTACr. 
Fran~ Bums. [301) 594-ll851-
Jnformution Collc-ctlon Rcqulrcmenls 
Stcfnn \iillcr. (301 I 597-6394-Condltions 

ol Jlartil:lpahon ond Coverage 
SUPPlEMENTARV INFORMATION: The 
Puperwork Reducl!on Acl of1960 (44 
U.S.C. 35071 eslobli&hes policies und 
procedures for conlrollins paperwork 
burden• imposed by Fedel'Rl agencies on 
the public. In regulaliorul 81 5 Cf'R 
1320.14. cffecu,e Mey 2. 1983. the Office 
of Management ond Budget (0MB) set 
forth procedures for its review ol 
colleclion or lnlormolion requirements 
conloincd ,n existing reguluLions 1h01 
had nol been previously reviewed by 
O1\IB or the General Accountln~ O£ncc. 

In accordance wllh an ugreed-upon 
schedule. HCl'A identiOed nnd 
subm,1100 lor review a number of items 
for approval. [Approval results in 
assignment ol a control number. lisied JI 
42 CFR 400.310.) OMS has directed lhal 
we inilinle proposals 10 change certain 
collcclion ol inlormulion requirements 
In such inalances, OMB's procedures 
require l'ederol agencies lo publish a 
notice in the Fedora! Register informing 
the public of these proposed changes In 
lhe collection of ln£ormolion 
requirement• and that 0MB has 
approved the Information requiremcnls 
for a limited period ol lime. (This 
process is described in 0MB 
regulations. 5 Cl'R 1320.H [O.j 

The collection of inlormelion 
requirements most recently idenllAed as 
those that may be overly prescripllvc 

uppcar in 42 CFR Part o!OS. Subpurts I. 
M. ,ind Q. Therefore. we arc publishing 
this notice 10 solicit public comment• on 
the foaslbillly ol revising the collection 
of informolion requiremcnls 1h01 are nol 
spocilically requited by slalule and to 
inform lhe public lhnl 0MB hat gto111cd 
limited conlinucd approval of lhcse 
questioned requirements. Under an 
intoragency agrcemcnl. HCFA will work 
with lhe Centers lor Disease Control on 
the requirements in Subpnrt M 
[Conditiorns of Co1·eregu ol S,,rvlces 0£ 
Independent Laboralories). 

We will accept comment• on the 
collection or information requirement• 
conl11ined In lhc following rules lhal 
OMll has idcnli0cd lor change: 

t. 42 CFR Parl 405. Subpart I. 
(Conditions ol Pnrlidpalion: llom• 
1-lcahh Agencies). 

l•J Suction 405.1221, which spectlles 
that wrillen requirements be developed 
for home heahh agencies· orgunizelionnl 
structure. qualily1ns &or\•lces, 
ndminfslraUve conlrols. personnel 
policies and conlracts, coordination of 
pnlhmt SCf'\'ices. services undec 
.irrengcmcnts. and lnSlilutlonal 
planning. 

(bl S..-clion 405.1223(a), which 
~pccllles lhe devclopmenl or• wrillen 
pion of treatment established and 
periodically reviewed by a physir.ian 
and dr!Hils the requirements ol lhe plan 
or treatment. 

(cl Sealion 405.JZ23(b), which requires 
• review ol lhe total plnn of lreatmenl 
by home heullh agency personnel and 
the allending physician os often us the 
severity of lhe pal!cnt's condition 
requires. but al leasl once every 60 days 
The agency professional stelf is also 
required to alert the physician promptly 
or any chunges 1h01 suggest a need le 
oiler lhe plan of lreolmenl. 

(dl S,,clions 405.1224 (a) ond (bl, 
which describe the duties ol registered 
nurses and licensed practical nurses as 
those duties which relate lo lhe 
prcp11rnlion or clinical ond progreu 
nolcs sel forth In the plan of trealmenL 

(el Section 405.122.5(a), which 
describes the dulies of physlr.al 
thernpisl and occupalionoi therapist 
assistants under the supervision 0£ • 
quahRed physical or occupatlonol 
therapist ~• those which include the 
preparation ol clinical and progress 
noles In nccoroance wilh the plan ol 
treatment. 

[fl Section 405.1 Z26. which describes 
tho dul!es or qualified social workers 
offering medical social services es those 
which include preparing clinical and 
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the Clean Air Act, as amended (42 U.S.C. 
7609). and E .0 .11514 (Mar. 5,1970, as 
amended by E .0 .11991, May 24,1977). 

2.  Section 1502.22 is  revised to  read as  
follows: 
§ 1502.22. Incomplete or unavailable 
information. 

In preparing an environmental impact
statement, the agency shall make 
reasonable efforts, in light of overall
costs and state of the art, to obtain 
missing information which, in its 
judgment, is important to evaluating
significant adverse impacts on thev
human environment that are reasonably
foreseeable. If, for the reasons stated
above, the agency is unable to obtain 
this missing information, the agency
shall include within the environmental 
impact statement (a) a statement that 
such information is missing, (b) a
statement of the relevance of the 
missing information to evaluating
significant adverse impacts on the
human environment, (c) a summary of
existing credible scientific evidence
which is relevant to evaluating the
significant adverse impacts on the
human environment, and (d) the 
agency’s evaluation of such evidence. 
“Reasonably foreseeable” includes
impacts which have catastrophic
consequences, even if their probability
of occurrence is low, provided that they 
have credible scientific support, are not
based on pure conjecture, and are 
within the rule of reason. 
A. Alan Hill, 
Chairman. 
[FR Doc. 85-18609 Filed 8-8-85; 8:45 am] 
BILLING CODE 3125-01-M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

42 CFR Part 405 

[OMB-005-N] 

Medicare Program; Office of 
Management and Budget Request for 
Review of Collection of Information 
Requirements 

AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
a c  t i o  n  : Notice of OMB action on 
collection of information requirements. 

SUMMARY: A s a result of reviews 
performed under the authority of the
Paperwork Reduction Act of 1980, the
Office of  Management  and Budget  has
directed that H CFA revise selected 
collection of information requirements 
in H CFA regulations. This notice 

informs the public of OMB's decision 
and states our intention to develop 
notices of proposed rulemaking: (1) To
change the regulations, as appropriate, 
and (2) to solicit comments on the
collection of information requirements. 
Consistent with the provisions of 5 CFR
1320.14, OMB has granted continued
approval of the current collection of
information requirements for a limited 
time. 
d a t  e : T o assure consideration, 
comments must be received by
September 9,1985. 
ADDRESS: Address comments in writing 
to: Health Care Financing
Administration, Department of Health

.and Human Services,  Attention:  OM B-
005-N, P.O. Box 26676, Baltimore, 
Maryland 21207.

Address a copy of comments on
collection of information requirements 
to: Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 3203, New Executive
Office Building, Washington, D.C. 20503, 
Attention: Fay Iudicello. 
FOR FURTHER INFORMATION CONTACT: 
Frank Burns, (301) 594-8651—
Information Collection Requirements 
Stefan Miller, (301) 597-6394-Conditions

of Participation and Coverage. 
SUPPLEMENTARY INFORMATION: The 
Paperwork Reduction Act of 1980 (44
U .S.C. 3507) establishes policies and 
procedures for controlling paperwork
burdens imposed by Federal agencies on
the public. In regulations at 5 CFR
1320.14, effective May 2,1983, the Office 
of Management and Budget (OMB) set
forth procedures for its review of
collection of information requirements 
contained in existing regulations that 
had not been previously reviewed by
OMB or the General Accounting Office.

In accordance with an agreed-upon 
schedule, H CFA identified and
submitted for review a number of items 
for approval. (Approval results in
assignment of a control number, listed at 
42 CFR 400.310.) OMB has directed that 
we initiate proposals to change certain 
collection of information requirements.
In such instances, OMB’s procedures 
require Federal agencies to publish a 
notice in the Federal Register informing
the public of these proposed changes in
the collection of information 
requirements and that OMB has 
approved the information requirements
for a limited period of time. (This 
process is described in OMB 
regulations, 5 CFR 1320.14(f).)

The collection of information 
requirements most recently identified as 
those that may be overly prescriptive 

appear in 42 CFR Part 405, Subparts L,
M, and Q. Therefore, we are publishing 
this notice to solicit public comments on
the feasibility of revising the collection
of information requirements that are not
specifically required by statute and to
inform the public that OM B has granted
limited continued approval of these
questioned requirements. Under an 
interagency agreement, HCFA will work
with the Centers for Disease Control on 
the requirements in Subpart M
(Conditions of Coverage of Services of
Independent Laboratories). 

We will accept comments on the 
collection of information requirements 
contained in the following rules that 
OMB has identified for change: 

1.42 CFR Part 405, Subpart L
(Conditions of Participation; Home
Health Agencies).

(a) Section 405.1221, which specifies
that written requirements be developed
for home health agencies’ organizational
structure, qualifying services, 
administrative controls, personnel 
policies and contracts, coordination of 
patient services, services under 
arrangements, and institutional 
planning.

(b) Section 405.1223(a), which 
specifies the development of a written
plan of treatment established and 
periodically reviewed by a physician 
and details the requirements of the plan
of treatment. 

(c) Section 405.1223(b), which requires
a review of the total plan of treatment
by home health agency personnel and
the attending physician as often as the
severity of the patient’s condition
requires, but at least once every 60 days. 
The agency professional staff is also
required to alert the physician promptly
of any changes that suggest a need to
alter the plan of treatment. 

(d) Sections 405.1224 (a) and (b),
which describe the duties of registered
nurses and licensed practical nurses as
those duties which relate to the 
preparation of clinical and progress
notes set forth in the plan of treatment. 

(e) Section 405.1225(a), which
describes the duties of physical
therapist and occupational therapist 
assistants under the supervision of a
qualified physical or occupational
therapist as those which include the
preparation of clinical and progress
notes in accordance with the plan of 
treatment. x

(f) Section 405.1226, which describes
the duties of qualified social workers
offering medical social services as those
which include preparing clinical and 




